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SyLvaN PEYROUX AND OTHERS, CLAIMANTS OF STEAMBOAT
PLANTER, APPELLANTS V. WiLLIAM L. Howarp axp Frax-
¢c01s VARION, LIBELLANTS.

A libel was filed 1n the district court of the United States for the eastern
district of Lowsiana, agamst the steamboat Planter, by H. and V., citizens
of New Orleans, for the recovery of a sum of money alleged to be due
to them, as shipwrights, for work done and matemals found in the repairs
of the Planter. The libel asserts that, by the admiralty law and the
laws of the state of Lowsiana, they have a lien and prvilege upon the
boat, her tackle, &c. for the payment of the sums due for the repairs and
wmeterials, and prays admiralty process agamnst the boat, &c. The answer
of the owners of the Planter avers that they are citizens of Lowsiana,
residing 1 New Orleans, that the libellants are also citizens, and that
the court have no jurisdiction of the cause. Held, that this was a case of
admuralty jursdiction.

By the cwil code of Lousiana, workmen employed in the construction or
repawrs of ships or boats enjoy the prnivilege of a lien on such ships or
boats, without being bound to reduce therr contracts to writing, what-
ever may be their amount, but this privilege ceases if they have allowed
the ship or boat to depart without exercising their mghts. The state
law, therefore, gives a lien 1n this case.

In the case of the General Smith, 4 Wheat. 438, S. C. 4 Peters’s Condensed
Reports, it 18 decided that the jurisdiction of the admiralty 1n cases where
the repairs are upon a domestic vessel, depend upon the logal Iaw of the
state. Where the repairs have been made or necessaries furmshed to a
foreign ship, or to a ship m the ports of 2 state to which she does not be-
long, the general maritime law gives a lien on ships as security and the
party may maintain a suit in the admiralty to enforce us mght.  But, as
to repairs or necessaries 1in the port or state to which the ships belong,
the case 13 governed altogether by the local law of the state, as no lien
15 umplied unless it 1s recognized by that law. But if the local law gives
the lien, it may be enforced mn the admiralty.

The services i this case were performed m the port of New Orleans, and
whether this was within the jursdiction of the admuralty or not, depends
on the fact whether the tide 1n the Mississipp1 ebbs and flows as lugh up
the rver as the port of New Orleans. The court considered themselves
authorized judicially to notice the situation of New Orléans, for the pur-
pose of determining whether the tide ebbs and flows ashugh up the river
a8 that place ; and being satisfied that although the current of the Mis-
siss1pp1 at New Orleans may be so strong as not to be turned backwards
by the fide, yet the effect of the tide upon the current s gp great as
occasions a regular rise and fall of the water ; New Orleans may be pro~
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perly said to be within the ebb and flow of the tide, and the jumsdiction
of the admiralty prevails there.

In order to the decision whether the admiralty jurmsdiction attaches to such
services as those performed by the libellants, the matemal consideration
18, whether the service was essentially a maritime service, and to be per-
formed substantially on the 8ea or tide water. It.1s no objection to the
Junisdiction of the admiralty 1n the case, that the steamboat Planter was
to be employed in navigating waters beyond the ebb and flow.of the tide.
In the case of the steamboat Jefferson, it was said by this court that there
18 no doubt the jurisdiction exists, although the commencement or termi-
nation of the voyage may happen to be at some place beyond the reach
of the tide,

Some of the older authorities seem to give countenance to the doctrine that
an express contract operates as a wawver of the lien. but it 15 settled at
the present day, that an express contract for a stipulated sum 1s not of
itself 2 wawver of a lien; but that, to produce that effect, the contract
must contair some stipulations imnconsistent with the continuance of such
lien, or from which 2 waiver may farly be inferred.

APPEAL from the district court of the United States for the
eastern. distniet of Lowsiana.

In the district court a libel was filed on the 10th December
1830, by Howard and Varion, shipwrights,. residing m New.
Orleans, agamst the steamboat Planter, clamming the sum of
two thousand one hundred and ninety-three dollars and thurty-
five cents, bemng the balance asserted to be due to them for the

_price of work, labour, nudtertals furmished and repairs made on
the said boat, under contracts of 13th September and 19th
October 1830, and allegmg that, by the admuwalty law and
the law of the state of Lowsiana, they had a lien on the said
boat for the payment of the same, and that she was about
leaving the port of New Orleans, aud praymg process, &c.
The account for the work, matenals, &e. was annexed to the
libel.

The owners of the steamboat Planter filed a clamm and plea
setting forth that they were all citizens of Lowsana, all re-
sided m the.city of New, Orleans, and that the libellants were
also citizens of that state; and that therefore the district court
of the United States had not junsdiction of the!case.

By a supplemental answer the respondents denied all the
facts set forth mn the libel.
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The plea to the jurisdiction of the court was overruled and
dismssed , and the parties proceeded to take the testimony of
witnesses by depositions, which were filed as part or the pro-
ceedings m the case.

By the first contract, the shipwrights stipulated to do certamn
specified work, and furmsh certain matenals, the same to be
approved by ¢ experts,” for whick. .hey were to be paid the sum
of one thousand one hundred and fifty dollars.

By the contract of the 19th of October the Planter was to
be hauled on shore, and 1 consideration of four hundred and

snty-five dollars, of which two hundred was to be paid
cash, and two hundred and seventy-five 1n one month after the
boat should b. lJaunched and set afloat, certan other repairs
were to be done to her, and she should be delivered and ready
to recerve a cargo by the 20th of November, under a penalty
of twenty-five dollars per day for each day her delivery should
afterwards be retarded by the shupwrights.

The evidence In the case 1s fully stated m the opinion of the.
court.

The district court made the followmng décree.

»¢The libellants clain a balance due them of two thousand
one hundred and ninety-three dollars and thirty-five cents for
work and materials furnished 1n the repairs of the steamboat
Planter at the request of the claimants, and for which they
have a lien by the local law. The claimants, 1n therr first
answer, deny the jurisdiction of the court, on the ground that
all the parties were citizens of the same state, to wit, of Lowsi-
ana, that objection, hewever, was not insisted upon at the tral,
and 1s not sustainable on the admiralty side of this court. In
therr supplemental answer, they deny generally the allegations
of the libellants, and pray for the dismissal of the libel and
damages. The whole-account of the libellants against the
owners amounts to three thousand six hundred and ninety-
three dollars and thirty-five cents, meluding the amcunt of the
written contracts entered into between the parties; of this sum
they acknowledge the payment of one thousand five hundred
dollars, leaving, as they allege, a balance of two thousand one
hundred and nmnety-three dollars and thirty-five cents due
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them. By the first contract, made on the 11th September
1830 (the boat bemg then m-the water), the libellants agreed,
for the sum of one thousand.one hundred and fifty dollars, to
make certain repairs on that part of the boat which was above
water, from the wheel house to the bow, and 1t was further stipu-
lated, that if they made any other repaurs, by replacing unsound
timbers 1n any other part of the boat above water, not then
discovered, they were to be paid separately for so much. After
commencing the work, it was perceived-that the boat required
repairs under the water as well as above, and 1 consequence
of that discovery, the claimants, through captamn Jarreau,
master of the boat and one of the owners, agreed to pay the
libellants four hundred and-seventy-five dollars for hauling out-
the boat, and for launching her when. she should be repared,
and as the quantity of work to be done was uncertan, it was
stipulated that an account of it should be kept, and if approved
of by captamn Jarreau, under whose nspection the work was to
be done, the clammants bound themselves to pay the amount
thus to be ascertamned: this latter coniract was made, on the
19th October last. After the boat was hauled out, it appears
the work under both contracts was carred on simultaneously.
On a first view: of the account current exhibited 1n this case,
it would seem, from the dates, that at least-a part of the work
to be done under the first contract was again charged, but the
subsequent testimony taken in this case shows that these
charges were made on account of the extra repairs provided
for under the first contract; and it furtler appears that all the
charges made after the 19th of October, have no relation to
the first agreement, but all relate to the work contemplated by
the second contract. From the complexion of the testimony
taken by the complainants, their real defence seems to be that
the prices of the work charged are greater than they should
be, that it was not executed 1n a proper manner, and that the
libellants have forfeited a considerable sum of money 1n eonse-
quence of not deliverning the boat within the time stipulated m
the contract. As to the two first objections, the evidence 1s
conclusive 1n favour of the libellants; captain Jarreau, himself,
upon being shown the account, did not object to it, on the
contrary, expressed himself satisfied with the work, and said
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he wag “not surprised at. it, because there was a great deal
more work done than he had any 1dea of;” with respect to the
non-delivery of the boat at the time agreed upon, the fault
chiefly attaches to captamn Jarreau, who, 1n several mstances,
retarded the work by opposing repaurs which were proposed by
the libellants, but which turned out to be mdispensable, and
were afterwards ordered by him to be made, besides, he pro-
mmsed them mdemnity against their obligation to pay twenty-
five dollars a day for every day they were 1n default 1n deliver-
ng the boat, and gave as the reason, that they had to do more
work than was at first anticipated. The charge of four hun-
dred and seventy-five dollars, 1s for the specific service of haul-
mg out and launching the boat, and must be allowed as such.
On the whole, the evidence and exhibits m the case fully
sustain the demand of the libellanis; it 1s therefore ordered,
adjudged and decreed, that the claimants pay to them the said
sum of one thousand one hundred and ninety-three dollars and
thirty-five cents, and costs of suit.”

From this decree the owners of the Planter appealed to this
court.

The case was argued for the appellants by Mr Morton. Mr
Livingston submitted a printed argument.

For the appellants 1t was contended.

1. It does not appear, upon the proceedings, that the court
pelow had junsdiction.

2. That the libellants had waived any privilege or lien upon
the said steamboat, under the laws of Lowsiana, and therefore
vroceedings i rem were mnproper.

3. Though the court had 1unsdiction, yet the decree ren-
dered is erroneous.

On the first pomnt, “that it does not appear, upon the pro-
ceedings, that the court below had junsdiction ;” Mr Morton
contended. that jursdiction should appear affirmatively, for
the district courts of the United States are of limited jurisdic-
tion, and their proceedings are erroneous if the jurisdicuon be
not snown upon them. Kemp’s Lessees v. Kennedy, 5 Cranch,
184, Walker v Tuwner, 9 Wheat. 341. And this rule 1s ap-
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plicable to all courts of mferior Jurisdiction (Stanyon v. Davis,
6 Mod. 224, the Lord Coningsby’s case, 9 Mod. 95), and has
been adopted by the appellate court, from the earliest pericds
of judical. history, for the purpose of restrammng'inferior tribu-
nals within their appropriate spheres of action, and preventing
the possibility of their passing those bounds, even by the assent
of parties below, to the erroneous exercise of power.

To sustain the junsdiction of the court below, it must appear
affirmatively, either that the Planter was a “foreign vessel,”
or, being & domestic vesse’, that the lien or privilege created
by the laws of Lowsiana, constituted her a proper subject for
the action of a court of admuralty. The first 135 not contended
for on the part of the libellonts; and to maimntain the second,
it must be shown affirmatively, that the Planter « was engaged
In & maritime employment,” being a navigation *super altum
wmare,” or “substantially upon waters within ebb and flow of
the tide;” constituting a case of admiralty junsdiction, as re-
cognized “by the law, admiralty and maritime, as 1t has ex-
wted for ages,” which alone, the admuralty courts of the United
States act under, and have authority to admimister to the cases
as they anse. The Steamboat Thomas Jefferson, Johnson
claxmant, 10 Wheat. 428; ‘Amernican Insurance Company v.
Canter, 1%®eters’s Rep. 545; The St Jago de Guba, 9 Wheat.
409, 416; The General Smith, 4 Wheat. 438; Ramsey v.
Allegree, 12 Wheat. 611, Ship Robert Fulton, 1 Pamne’s'C. C.
Rep. 545. Admuralty junsdiction 1s not then to be inferred,
because a vessel 15 the subject, and & stateJaw has treated a-
lien, however positively these facts may be alleged upon a
record, and remain uncontroverted: a converse doctrine would
have sustamned the jurisdiction mn the case of the Jefferson,
before cited; and would equally establish an admralty juris-
diction, wuere state laws had created liens, whether upon tide-
less rivers or upon the waters of the lakes: in all of which
cases, it may be observed, that the vice-admiralty colomal
courts would have exercised junsdiction.by virtue of- their
peculiar commussions; but not as. cases of admuralty junsdic-
tion, which they never were, and to constitute them such
woutd not be within the power of congress: though to a cer-
tain extent, a jurisdiction over them mught be conferred upon

Vor. VIL—2 R.
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the district courts, under the power “to regulate commerce
among the states,” as 13 mtimated 1n the case of the Jefferson.
For the extent of power conferred on the vice-admiralty courts
by therr commussions, see 2 Gall. 470, note 47, for Commus.
of V Ad. Court.

“A libel not alleging a thing done ¢super altum mare,’
nothing appears to give the coyrt jurisdiction; for a man shalt
-not sue m the admuralty only because it 1s a vessel.” “The
prmeipal” must be shown to be within their jurisdiction.
Shermoulin v. Sands; 1 Lord Raym. 271, 1 Kent’s Com. 353,
Hall’s Ad. Prac. 185, 137, 2 Brown’s Civ. and Ad. Law, 271.

What does appear upon the record, 1s relied upon to be suf-
ficient for mferrng jurisdiction 1n the court below.

The libel only alleges, that the- libeHants have a lien and
privilege upon said boat by the admiralty law, and by the law
of Louisiana, being merely a statement of consequences, that’
could but give junsdiction of the case tothe court.as a re-
sult, should it appear by further facts, that the Planter was
engaged 1 a “maritime employment,” navigating  super
altum mare,” or *“watets within ebb and flow of the tide;”
neither of which are to be found 1n any part of the record of
the proceedings below, and mn the absence of which, the clear
bearing of the authorities indicates that no junsdiction can ever
be nferred “the case not appearng to be a maritime con-
traet, nor made such by the state law,” which it 13 admitted
must be done to mantain the jurisdiction of the court.

It would seem to have been conceded on the part of the
libellants, that were the inception, progress and fermun of the
Planter’s employment, beyond ebb and flow of the tide, or suh-
stantially such, the case would clearly be within that of the
Thomas Jefferson, 10 Wheat. 428, It 15 submitted with some
confidence, that this state of ‘facts 1s but a fair inference from
the whole record of the case.

It 18 by no means conceded that New Orleans 1s within the
ebb and flow of the tide, on the contrary, that the court will
notice the notorious and historical fact that it 1s beyond the
ebb and flow of the tide , that the Mississippt niver 1s not an
arm of the sea, nor an inlet from the ocean, but an inland
nver, whose current assumes but one course or flux to the
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ocean, and 13 ummnfluenced by its tides. The Apollon, 9
‘Wheat. 8374. 3 Dall. 297. Hooker v. Cummings, 20 Johns.
Rep. 98. Malte Brun’s Geography, vol. 5, p. 58, book 79, ed.
of 1826. Stoddard’s Lowsiana, 164, ch. 4.

An arm of the sea 1s where the sea or tide “flows and
reflows.” Sir Henry Constable’s case, 5 Coke’s Rep. 107.
A navigable niver 1s also considered as an arm of the sea, but
there 1s an mmportant distinction between the legal and popu-
lar import of the term “nawigable,” as applied to rivers; and no
part of the law 13 more ¢! jarly settled, than that to determne,
'whether or not a river.1s navigable, a regard must be had to
the “ebbing and flowing of the tide.” For those streams of
water which are of public use for mnland navigation above the
line to which the tide ordinarily flows, are strictly “not navi-
gable,” though they.are public ighways, for the purpose of
transportation , although the water 1s.fresh at full tide, yet the
river 18 still an arm of the sea if 1t “flows and reflows.”

This has never been controverted 1n England, and 1s well
settled in this country. Angell on tide waters, chap. 4, p. 60,
ed. of 1826, where will be found collected all the English and
American authorities upon the subject.

“The tide 1s not felt at New Orleans. The rise and fall of
the nver 18 caused exclusively by the ramny and dry season
the mterior, at low water the flow to the sea 1s scarcely
perceptible.” From the surveyor general of Louisiana. Hall’s
Travels, vol. 2, 284,

The tides have little effect upon the water at New Orleans.
They “sometimes” cause it to “swell” but never to “slacken
its current.” Stoddard’s Lowsiana, 164, ch. 4.

The employment of the Planter, thus, n itsiinception, appear-
g not to have been of a maritime nature, 1s shown m its fur-
ther progress to have been exclusively beyond the ebb and
flow of the tide. The second contract states that the boat 1s
to be delivered “ready to receive a cargo.” The testimony
shows her to have been “launched and partly laden.” The
return of the marshal shows her redelivery to clammants,
The testimony of Wilson states Jarreau to have acted as
commander when the Planter was launched, and as com-
manding her at the time witness gave ‘his evidence. The
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affidavit of claimants states that Captain Jarreau was then na-
vigating “on the Mississipp:, between New Orleans and Bayou
Sarabh, and on the Red nver betweem New Orleans.and
Alexandna.”

As n the case of the Jefiérson, the court noticed that Ship-
pmg port wes beyond ebb and flow of tide, without any posi-
tive evidence appearing on the record, so will they notice
the same fact, as to New Orleans, Bayou Sarah, Alexandma,
Baton Rouge, and Red niver. .The last four places bemng also
historically noted as equally beyond tide water. Darby’s
Lowsiana, 95, 197. Stoddard’s Lowsiana, 165, 186

The record then affords evidence that the Planter, having
been redelivered to the claimants, ans laden with cargo, was
employed, not in “maritime service,” nor n trading *to Mo-
bile, Pensacola, or intermediate places,” but in navigating
between New Orleans, Bayou Sarah, Red river, and Alexan~
dra, presenting a case of “interior trade,” wheremn the mcep-
tion, Intermediate progress and termmation of the voyage were
wholly beyond admiralty jurisdiction. On the part of the
libellants, it 1s assumed that New Orleans 1s within tide water,
and a doctrine thereupon 1s applied drawn from: the case of the
Jefferson, 10 Wheat. 428, that admiralty junsdiction 18 sustaig-
able when the “wception” of the contract, &c. 18 thus circum-
stanced. But that case we suppose to establish a converse
doctrme. The “nception,” &c. bemng there noticed by the
court as not answermg to the idea of a navigation “substan-
tially” beyond tide waters, so as to oust admiralty jursdiction,
and consequently not sufficierit to confer jursdiction, were
alone relied upon as substantially ¢a maritime employment.”

It 18 not. perceived n what manner the inferences adverse
to the junsdiction below bécome negatived, or the defective
libel axded through the ewidence of a public act making New
Orleans a port of entry.  Could an analogous law for Shippng
port 1o Kentucky, have varied the views taken by the court of
that case? The general collection law of March 1799, sec.
4, creates various ports of entry and delivery upon Lake Cham-
plam, Ontario, and -Lake Erie; and supposing a case sumilar
to the present to be now before the court from thenorthern
district of New York, the force of these laws is not realized, if
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mvoked to aid the court i determmning’ admiralty and mari-
time junsdiction upon those waters. “Cases n admyralty do
not anseunder the constitution and laws of the United States.”
Amer. Ins, v. Canter, 1 Peters, 545.

The pleadings on the part of the claimants are not only
sufficient to sustamn all the exceptions now taken, but to war-
rant the inference, that they were taken below and overruled.
They plead to the jurisdiction first, on the ground that all
the owners are residents, &c., which having been overruled,
subsequently a supplemental answer and plea were filed, deny-
mg generally all the allegations contaned mn the libel. Nei-
ther the reasons for disallowing the objections to the junsdic-
tion, if offered, under both-of these- pleadings, nor the. objec-
tions themselves, appear , the court below, alone noticimng that
part of the evidence, upon which, “in ifs judgment™ the real
defence of the claxmants rested.

Under the first pomt then, it 1s believed that the court wiil
either -disniiss the case as not showing junsdiction upon the
face of the proceedings, or remand the same, for the purpose
of settling the facts upon which the jurisdiction must rest, if it
18 to be sustained.

The second pomt made on the part of the appellants 15~
that the libellants had waived any pnivilege orlien upon the
boat, under the laws of Lou}siana, and, therefore, proceedings
“in rem” were Impraper.

In-other words, that the inference 15 fairly. deducible from
the case, that it was withm the contemplation of the parties,
that their contracts should not create a nght to provisional
seizure,” under articles 284 and-289 of the Code of Practice of -
1830, p. 104, and article 2748 of the Civil Code.

It 15 observed on the part of libellants, that, m this case,
extraordinary diligence- was.used.to enforce a nght which
would have been lost, had the vessel been permitted to depart
withoue its'exercise., and the mference would seem to be sug-
gested, that probably such a state of things w-s within the
conitemplation of libellants, when entering into the agree-
ments, Itis certainly true, that article 2748, referred to, de~
clares the pnvilege to.cease, if the boat 15 allowed to depart
without exercising the rnight of seizure.
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But this effect takes place only, if the contract should not
have been reduced to writing, and if the amount should ex-
ceed five hundred dollars, and the contract be reduced to writ-
mng, the privilege may be unlimited. Civil Code, article 2748,
2747. 'The “cura philippica,” “quoad? liens or privileges on
vessels, 13 supposed to have been abrogated by articles 3521,
2746 and 2748 of the Lowisiana civil code; although referred
to as yet subsisting, 1n & note to Abbott onr Shipping, p. 116,
ed. of 1829.

The reducing the contract to wri‘iag, may then be fauly
taken as expressing the intention of the parties, that the nght
to a provisional seizure should be wholly suspended, but the
night preserved until the return of the vessel, and to be exer-
cised only 1n the event of a failure of personal responsibility on
the part of claimants, to which, by the terms of the contract
of 19th October, the libellants alone think proper to look.
That full reliance must have been placed n-the immediate
return of the Planter toc New Orleans, 1s apparent, from the
fact of her ownership and commercial employment there, as
well as by the evidence upon the record, showing New Orleans
to have been the mception and termini, after her voyage upon
the rivers throughout the mtertor of the country. And
as concluswely affirming this view of the imtention of the
libellants, is the further fact ewdenced by the contract of the
19th October, of extending a eredit of two hundred and seventy-
five dollars, formmng a portion of the ‘aggregate sum, to one
month after the Planter should have been launched; set afloat
and delivered, ready to receive a cargo—an evident suspension
of the night to provisional seizure, until after the Planter must
have left the jurisdiction of the court, showing clearly that such
an understanding existed between the parties as justifies an ap-
plication of the prmciple m the note to Raitt v. Mitchell, 4
Campbell, 150, and which 13 conceded to be entirely compati-
ble with the laws of Lowsana.

The construction placed upon the contract of 19th QOctober
by the libellants, limits it to “thirty days after the vessel
should be, set afloat;” but it 1s presumed ths limitation will
not be sanctioned, and when the whole contract 18 brought
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nto notice and its parts viewed in connexion, that consiruction
contended for by the appellants, must be affirmed.

"Under the second point, then it -1s admitted, that superad-
ding to other corroborating circumstances, the extension of
credit for a portion of the aggregate amount mvolved, to a
pertod after the right-to provisional seizure could have been
exeroised, brings the case within the doctrme of Raitt v.
Mitchell, 4 Campb. N. P 150.

The third pownt relied upon by the appellants 1s, that the
decree rendered, 1s erroneous. In support of this position
Mr Morton went 1mto a particular examination of the evidence.
This part of the argument 1s stated and examined n the
opmion of the court.

The decree rendered 1s further erroneous, mn that it directs
four hundred and seventy-five dollars, charged m the account
of libellants for drawing the boat.out of the water, to be paid
to them, of which sum, two hundred and seventy-five dollars,
by the express terms of the contract of 19th October, were not
demandable until ¢ one month after the libellants had deliver-
ed the Planter afloat, and ready to receive a cargo.”

[Here the counsel went into a particular examination of the
evidence. ]

The regulation of the subject of “liens or privileges,” and
provisional serzure, by the laws of Lousiana, will be found
mainly to have in view the mternal trading navigation of the
country, from New Orleans, Art. 284 of the Code of Practice
of 1800, which 1s a comment upon Art. 2748 of the Civil Code,
has alone reference to “water craft within the state,” and
Arxt, 289 of the same, after dealing-much 1n detail upon “licn
and provisional seizure of shlps, vessels or water craft, naviga-
ting within the state,” in & separate section, and as an excep-
tion to the general purview and scope of the legislation, further
provides that “such seizure may be made “even’ of ships-or
vessels trading out of the state,” and their laws appear-to have
had m view, among other subjects, the mntncate matters of
dlspute, mvolved with ‘the peculiar mtemal steambeoat naviga-
tion fron New Orleans, by affording various aids and facilities,

susceptible of being adapted to most of the- difficulties that
would anse, and of which aids thewr courts have express power
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to avail themselves. Thus from Art. 441 to 461 of the Code
of Practice of 1830, are recognized, “experts,” persons versed
in the knowledge either of a science, an art, or a profession,
selected m order to give therr opmion, on some point or ques-
tion, on which the decision of a.cause depends.” Also, “au-
ditors” of accounts, * judicial” arbitrators, &c. &c. whose de-
tatled services are therem fully enumerated, but none of
whom, it 18 supposed, could ba required to act by the district
court of the United States, however essential 10 the elucidation
of a cause.

From the decisions of the mferior tribunals, invested with
cognizance of these cases, the nght of appeal, and a- speedy
final determnation of the appellate court 1s cavefully provided
for by art. 570 to 603 of the Code of Practice for Lowsiana
of 1830.

In conclusion, it 13 submitted that, if- the mference be not
decidedly adverse to the junsdiction below, upon the face of
the proceedings, yet important facts identified with that jyurs-
diction, do appear of so doubtful and unsettled a character
as to rendér it proper to remand the case for a satisfactory es-
tablishment of those facts.

That, although it should be considered.that proceedings
below “1n rem” were proper, yet material errors having been
obviously mcorporated with the decree, renders its enforcement
mpossible, and makes it now essential for the ends of justice,
that the whole subject be remanded for that full re-mvestiga-
tion, through which those ends can alone be attaned,

Mr Livingston, for the appellees, stated

The mam objéction to the decree m this case 15, that the
distnict court of Lomsiana, as a court of admralty, had no
Junsdiction of the case.

The libellants contend for the jursdiction on the prvilege
granted by general maritime law, and on the express lien
given by the laws of the state.

1. The general maritime law. Cases are abundant to show
that shopwrights have a privilege on the ship for repaus and a
night to libel her to enforce it. Roll’s Ab, 533, 1 Peters’s Ad-~
muralty Reports, 237, 238.
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2. The laws of the state give the privilege without reducing
the agreement to writing, as is requred 1n- other cases.. Lou-
mwiang Civ. Cod. art. 2748,

It 15 argued that a state law cannot give junsuction to a
court of the United States. In one sense thisis true a state
law cannot extend such junsdiction, but they may create-a
right which can only be enforced by such a court. For m-
stance, by the general admiralty law, 2 master of a slip cannot
sue 11 the admiralty for his wages by & libel on the ship, be-
cause, by the maritime law, he has no lien on the vessel. But
suppose a state law to give such lien for all contracts made
with the owners in the state, the maritime court of the United.
Btates, it 18 apprehended, would take cognizance of the case;
and enforce the law. This, it 18 acknowledged, would net be
done unless the case made by the state 18 a maritime' contract.
I= this such an one? In the case of Jefferson, 10 Wheat. the
marnners could not spe m the district court, because the ser~
vice, 1 its mmception, progrese and termination, was-above the
ebb and flow of the sea, theinference then 1s plain, that if the
contract and service had, either 1n the begmmning, end, or any
mtermediate point, been within the ebb and flow-of the sea,
the decision would have been different. In the present case
the contract was made, the work begun and completed in &
seaport, where there 1s a regular flux and reflux wlienever the
niver 12 1n ite ordinary state

Should it be ohjected that it does not appear that the
steamboat n question was intended, after her repaw, to na-
vigate within the ebb and flow, the answer 1s, first, that the
presumption rmust be thai she -was intended to navigate to
and from the place where her owners -resiled and where
she was repaired ,. that, at any rate, the inception of her first
voyage must be from the seaport where she was. Whether
to go on the coasting trade by sea to Mobile, Pensacola, or the
wtermediate places, or to ply between the sea and the port, 18
at least as probable as that she was for the mntenior trade. Nor
was it-necessary for the libellants to state this. In a libel for
repaws of & vessel, it 18 sufficient to describe it by the name
given to vessels of that class, as ship, schooner, &c. without
averning that the-repairs were intended to enable her to prose-

Vor. VII -2 8
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cute a sea voyage, yet vessels of all descriptions.sometimes
navigate waters above -the flux and reflux’of the sea. So,1n
the present case, it was sufficient to call the vessel, on which
the repairs were done, a steamboat , for steamboats are as fre-
quently, and perhaps more so, employed on tide-water, as above
it. If the exception were matenal, it ought to have been made
by the answer, but here the objection i the answer 1s merely
to the person of the libellants.

If it should be objected that the fact of New Orleans being
within the ebb and flow of the sea 1s not 1n evidence, the an-
swer 1s, that there are notorious facts with which courts are sup-
posed-to be conversant, and of which they will take notice
without further ‘proof. Thus, m the case of La Vengeance,
S Dall. 297, 1 Peters’s Cond. Rep. 132, the court takes official
notice of the sifuation of Sandy Hook; and 1n the case from
20 Johnson, cited by the defendant, they assume, m like man-
iner, that Salmon river 1s a fresh water niver, and that it hasno
flux and reflux. In the case before the court, there 1s more-
over the ( vidence of a public act, making New Orleans a port
of'entry-and delivery.

The-second error assigned in the printed- statenient 1s, that
the libellants had waived any puvilege or lien on the steam-
boat by the laws of Lowsiana. If this were made out, it would
not affect-the right of the libellants under the law maritime.
But it 1s not perceived that there is any evidence of such wai-
ver. The article which gives the privilege declares that-it
shall be lost if the party suffer the vessel to depart without ex-
ercising the nght, and this 1s the only condition. But n this
case extraordinary diligence was used, and the libel calls for
the immediate mterposition of the court to prevent the depar-
ture. The vessel crossed the river from the ship-yard on the
8th of December, the libel was filed on the 10th, and the
seizure made on the 11th of the same month.

"That an express-contract for a specific sum 1s not a waiver
-of the privilege 13 proved. by the case cited by the defendant
from 4th Camp. 150. Sucha rule could only have been made
by-using the word credit m_a sense m which it was not em-
ployed. Fhe workman may be said to perform his labour on
the credit of the owner, when he takes his promise for a certam
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sum to be paxd m cash on the fimshing of the-work, and mn-

this, sense the rule applies, and was considered an implied

waiver of the ‘privilege. In the case before the court there

are two different contracts, both written. By the first, for cer-

tawn specified repairs, the owners agree, “in the name of the

boat,” to pay in cash one thousand one hundred and fifty

dollars; by the second, it being found it would be necessary

to haul up the boat, four hundred and seventy-five dollars

.were agreed to be paid for that service, two hundred 1 cash,

and two hundred and seventy-five in thirty days after the hoat

should be set afloat; and it 1s further agreed that the libellants

should caulk and repair the boat so that she shall not leak, to

be paid for as soon as the account shall be approved: Here, it

will be chserved, that no term of tiine was. given for any part

except the two hundred and seventy-five dollars for hauling up,
the- boat, this was to-be paid thurty days after the boat was

set afloat. 'Wien that happened does not appear. She came

over to the town side of the niver on the 8th of December, but
when she was launchéd was not said. Part of the oge thou-

'sand five hundred dollars paid may then be reascnably imputed

to this balance of two hundred and seventy-five dollars, because

the debt for the extra repairs was not due until they were

finished,.and it- appears they were not . finished until the suit

was brought. Where then there are two debts, one already

payable, the other not, a sum paid without designation shall

be-imputed to that which 1s due. Civil Code, article 2162.

Therefore, this part of the debt, on which credit was given

being extingwished, no question can arse as to the lien for the.
balance.

There remain now only the objections to the sum allowed.
On this pomnt the court'1s referred to the full and conclusive
testimony offered by the libellants, that all the matenals and
workmen they furnished were necessary—that they were actu-
ally furnished—that they are not overcharged-—that the work
was carried on under the nspection of the ¢aptain, and was
acknowledged to have been executed to hus satisfaction.

Mr Justice TaompsoN delivered the. opinion of the-Court.
This case comes  up from the district court of theUnited
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States for the eastern distnct of Lowmsiana, 'The proceedings
1n the court below were in rem against the stearaboat Planter,
to recover compensation for repairs made upon theé boat.

The libel states that Howard and Varnen, shlpwnglits, re-
siding 1n the city of New Orleans, had found materials snd
performed certain work on the steamboat Planter, for which
the said' steamboat and her owners were justly indebted to
them 1in the sum of two thousand one hundred and nmety-
three dollars and thirty-five cents; and alleges that by the ad-
muralty law, and the laws of the state of Lowsiana, they have
a lien and privilege upon the boat, her tackle, apparel and. fur-
niture for the payment of the same , and prays admiralty pro-
cess aganst the boat, and that the usual monition may 1ssue.

The appellants afterwards dppeared 1n court and filed their
claam and plea, alleging that they are citizens of Lowsana,
and residing m the city of New Orleans, and that they are the
sole and lawful owners of the steamboat Planter; and alleging
further, that the libellants are also citizens of the same state,
and that the court had no jurisdiction of the case.

The plea to the juriediction of the court was overruled, and
a supplemental and amended claym and answer filed, denying.
all and singular the facts set forth m the.libel, and by consent
of parties an order of court.was entered; that the testimony of
the witnesses for the respective parties be taken before the
clerk of the court, and read 1n evidence upon the tnal, subject
to all legal exceptions, and upon the hearmg of the cause the
court decreed that the claimants should pay to the libellants
two thousand one hundred and ninety-three dollars and thirty-
five cents, and costs of suit. An appeal to this court was pray-
ed and allowed.

Upon the argument here, the following pomnts have been

e.

1. It does not appear upon the proceedings, that the court
below had jurisdiction of the case.

2. That the libellants had waived any pnivilege or lien upon
the steamboat under the law of Lousiana, and therefore pro-
-c¢edings mn rem were 1mmproper.

8. If the court had junsdiction, the decree 1s erroneous on
-the merits:
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The want of jurisdiction in the distnct court is not put on
the ground set up 1n-the plea 1n the court below, that &il the
parties were citizens-of the same state. This has been very
properly abandoned here, as entirely mapplitable to admiralty
proceedings in the district court. But it 1s said that it doesnot
appear upon the face of the proceedings, that the. cause of
action properly belonged to admiralty junsdiction. There can
be no doubt that it must appear from the proceedings, that the
court had jurisdiction of the case.

The proceeding 18'in rem agamst.a steamboat, for matenals
found and work performed in repairng the vessel in the port
of New Orleans, as 1s alleged in the libel, under a contract
entered mto between the parties for that purpose. Tt 1s there-
fore a maritime contract; and if the service was to be per-
formed 1n a place within the junsdiction of the-admiralty, and
the lien given by the local law of the state of Lowsiana, it will
bring the case within thd jurisdiction of the court.

By the Civil Code of Lowsiana, article 2748, workmen em-
ployed 1n the construction or repair of ships and boats enjoy
the privilege established by the code, without bemg bound to
reduce thexr contracts to writing, whatever may be therr
amount; but this privilege ceases if they have allowed the ship
‘or boat to depart without exercising their nght. The. state
law, therefore, gives a lien 1n cases like the present.

In the case of the General Smith, 4 Wheat. 438, it 1s de-
cided, that the-junsdiction of the admiralty i such cases,
where the repairs are upon a domestic vessel, depends upon
the local law of the state. Where'the repaiis have been made,
or necessaries furnished to a foreign ship, or to a ship in the
ports of a state to which she does not belong, the general
maritime law gives a lien on the ship as security,.and the
party may maintain a suit in the admiralty to enforce hisnnght.
But as to repars or necessaries mn the port or state to which
the ship belongs, the case 18 governed altogether by the local
law of the state, and no lien i mplied unless 1t 1s recogmized
by that law. But if the local law gives' the lien, it may be
enforced in the admiralty.

1t 18 said, however, that the place where these.services were
performed, was not.within the junsdiction of the admuralty,
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“The serviées m this case were, performed m the port of New

Orleans, and whether this was within the junsdiction of the
gourt or not, will depend upon the fact, whether the tide m
the Mississipp: ebbs and flows as high up the nver as New
Onleans.

This 1s a question of fact, and 1t 15 not undeserving of notice,
that although there was a plea to the junsdiction of the court
mterposed, the objection was not set up. Had it been put n
1ssue, . the evidence would probably have removed all doubt
upon that question, not having been set up, it affords an infer-
ence that the objection could not have been sustamed by proof.

But we think we are authonzed judicially to notice the
situation of New Orleans, for the purpose of determmng
whether the tide ebbs and flows as high»up the nver as that
place. In thé case of the Apollon, 9 Wheat. 374, it 1s said by
this court, that it has been very justly observed at the bar, that
the court 1s bound to take notice of public facts and geographi-
cal positions: and 1n the case of the steamboat Thomas Jeffer-
son, the libel claimed wages earned on a voyage from Ship-
ping port 1n the state of Kentucky, up the nver Missour, and
back again to the port of departure. And the court say, that
the voyage, not only 1n its commencement and termination,
but m all its mtermediate progress, was several hundred miles
above the ebb and flow of the tide, and, therefore, m no just
sense can the wages be considered as earned 1n a maritime
employment. Itis fanly to be nferred, that the court judi-
cially noticed the fact, that the tide did not ebb and flow within
the range of voyage upon which the services were rendered,
as there 13 no mtimation of any evidence before the court to
establish the fact.

It cannot certamnly be laid down asa universal; or even as a
general proposition, that the court can judicially notice matters
of.fact. Yet it cannot be doubted that there are many facts,
particularly with respect to geographical positions, of such
public notoniety, and the knowledge of which 1s to be denved
from other sources than parol proof, which the court may
judicially notice. Thus m the case of the United Statesv.
La Vengeance, 3 Dall. 297, 1 Peters’s Cond. Rep. 152, the
court judicially noticed the geographical position of Sandy
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Hook. And it mhy certamly take notice judicially of like no-
torious facts, as that ‘the bay of New York, for'mstance, 1s
within the ebb and flow of the tide.

The appellants® counsel has referred the court to Stoddard’s
Lowsiany, 164, for the purpose-of showing that the tide does
not-ebb and flow at New Orleans, but we think it affords a
contrary conclusion.. The author says, ¢the tides have little
effect upon the water at:New Orleans, they sometimes cause
it to swell, but never to slacken its current.” No distinction
hag ever been attempted 1n settling the line between the admi-
ralty and common law junsdiction, growing out of the greater
or lessinfluence of the tide. So far as that admiralty jurisdic-
tion depends upon locality, it 18 bounded by the ebb and flow
of the tide, and if theinfluence of the tide 1s at all felt, it must
determmne the question. No other certam and fixed rule can
be adopted . and 1n determming this, we must look at the or-
dinary state of the water, umnfluenced by any extraordinary
freshets.

The authority of Mr Stoddard goes to show that the tides
have some effect upon the water at New Orleans, they cause
it to swell, but not so much as to slacken the current. In the
cage of Rex v. Smith and others, 2 Doug. 441, it became a-
question whether the sea could properly be said to flow above
London bridge. It was contended that the tide beyond that
limit was occasioned by the pressure and accumulation back-
wards of the niver water. Lord Mansfield -said, a distinction.
‘between the case of the tide occasioned by the flux of sea waker
or by the pressure backwards of the fresh water of a nver,
seemed entirely new.

We think that although the current in the Mississipps, at
New Orleans, may be so strong as not to be turned backwards
by the tide, yet if the effect of the tide upon the current 1s so
great as to occasion a regular nise and fall of the water, it may
properly be said to be within the ebb and flow of the tide.

It has been argued on the part of the appellant, that the
evidehce shows that this steamboat was to be employed 1n na-
vigating waters beyond the ebb and flow of the tide, and there-
fore not employed mn the maritime service, In the case of the
steamboat Jefferson, the court said, there 1s no doubt the juris-



344 SUPREME COURT.

[Peyroux and others v. Howard and Varion.]

diction exists, although the cammencement or termunation of
the voyage may .happen to be at some place beyond the reach
of the tide. The material consideration 15, whether the ser-
vice 18 essentially a maritie service. and to be perforined
substantially on the sea or on tide water. All the service m
the cdse now before the court was at New Orleans, and the
first voyage, at all events, was to commence from ‘that port
The objectiop, therefore, to the jurisdiction of the.court cannot
be sustamed.

2. The second exception 1s founded on a supposed waives
of any pnvilege or lien, and that the appellees trusted alone
to the personal responsibility of the owners of the steamboat.

To determine this question, it becomes necessary to look at
the contracts under which the repairs were made.

The first bears date on ‘the 11th of September 1830, by
which certain specified repawrs were to be made, for which the
appellazits stipulated to pay one thousand five hundred dollars.
No time 15 fixed for the payment. The repairs contemplated
by this contract were such only as could be made without
hauling up the boat. In the progress of the work, however,
it was discovered that more repaws were negessary than had
been supposed, and which could not be made without nauling
up the boat. And onthe 19th of October 1830, another con-
‘tract was entered into, by which -the owners agreed to pay
four hundred and seventy-five dollars for hauling up the boat,
two hundred dollars of which was to be paid in cash, and the
balance mn one month after the boat shall be launched and set
afloat. 'The boat was then to be repaired under the mstruction
of Captain Jarreau, the work to be paid for when the account
shall be approved by Captain Jarreau. The boat to be repaired
and delivered afloat by the 20th of November, ready to receive
a cargo, the appellees were to allow twenty-five dollars a day
for each day they retarded the delivery.

An express contract having been entered into between the
parties under which these repairs ‘were made 18 no waiver of
the lien, unless such contract contains stipulationsinéonsistent
with the lien, and from which it may falrly be inferred that a
waiver was 1ntended, and the personal responsibility of the
party only relied upon. Express contracts are generally made
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for freight and seamen’s wages, but this has never been-sup-
posed to operate as a waiyer of a lien on the vessel fo? t_he
same. There are certainly some of the older authoritzes which
would seem to give countenance to the doctrine that an ex-
-press contract operated as a waiver of the Hen, but whatever.
.may have been the old rule on the subject, it 1s settled at the
present day, that an-express-contract for a specific. sum 1s not
of itself a waiver of the lien,.but that to produce -that effect,
the contract must contain ‘some, stipulations.inconsistent with
the continuance of such lien, or.from-which a waiver may
fairly be nferred. Hutton v. Bragg, 2 Marshall,-339;.4 Camp.
145, and the cases cited i note.

Applymg these rules to the case before us, we candiscover
nothmg (except as to’ two hundred and seventy-five dollars,
the balance for hauling-out the boat; which will be neticed
hereafter), mnconsistent with the nght of a lien, or.mdicating
any mtention to waive it. In the first contract no time 1s fixed
Jor the payment of the one thousand five hundred dollars, 1t
became payable, therefore, as soen as the work was completed.
And the repairs under the segond contract were to.be paad for
as soon as the -account was approved by Captain Jarreau.
There 1s nothing, therefore, from which it can be mferred-that
any.time of credit was to be .allowed: The balance of two
hundred and seventy-five dollars, for hauling out the steam-
boat, stands upon a footing a little different. That was to be
paid mx one month after the boat was launched and set afloat.
A credit was here given, and a credit too beyond the time
when, mn all probability, the boat would have left the port of
New Orleans, for it can hardly: be supposed that 1t would
have taken thirty days to load her. And by the Civil Code of
Lousiana, Art..2748, the prvilege ceases if the ship or-boat
15 allowed to depart without exercising the right.

As to this sum, therefore, the decrce 1s erroneous.

3. The principal ground of complamt uuder the third pomnt
made at the bar 1s, that the appellants have been made to pay
twice for some part of the work. That 1s, that part of the
work which was to be done under the first contract, and for
which thev were o pay one thousand five hundred dollars, has

You VIL—2 T
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__been charged under the second contract. There 1s certamly
-some confusion growing out of the manner m which this work
was carried on under the different contracts. 'The work which
was to be performed under the first, was not completed when
the second was entered mto, and both being carried on at the
same time, might very easily occasion some mistake. And n
addition to this, there was, under the first contract, some extra
work to be done and paid for over and above the stipulated
sum of one thousand five hundred dollars, which rendered it
still more difficult to keep the accounts for matenals and labour
under the different contracts, separate and distmnct. The en-
dence was taken m writing out of court, and no opportunity
afforded for explanation upon these pomts. The district judge,
feeling the difficulties growimg out of- these circumstances, or-
dered Wilson, one of the witnesses whose deposition had been
taken and read in evidence, to appear and answer i open
court. He was the életk of the appellees, who-had kept an
account of the timber used and work performed, and on his
examination he swore that all the charges and items for work
done, 10 the account-of the libellants, were over and above the
work done under the. fitst -contract for one thousand five hun-
dred dollaxrs. That, the libellants ‘had hands at work at the
repairs under the centinct: and the extra work at the same
time. That ‘there 13 not a day’s work nor a foot of plank
charged 1n the account which was to-be done under the first
contract. This testimony leaves no reasonable doubt of the
correctness of the account. By the second contract, payment
was.to be made when the account was approved by Captamn
Jarreau, no formal approval appears to liave been made. But
he was a part owner, -and-superintended the repanrs, and’one
of. the witnesses says he was present when the account was
presented to Captam:Jarrepu, who. sald he was not surprised
atat, because there was.a great deal-more work than he had
any idea of,"and that he did noi thin at first that she required
so0 ruch. Thls, although not a direct, was an implied ap-
proval of the account.

The delay in not delivering the bhoat to the appellants by
the time specified in the contract, was occasioned by her un-
expected state anil condition, and the extent of repairs required.
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And hesides the delivery at the time mentioned m the contract,
was dispensed with by captan Jerreau.
Upon the whole, we are of opinion, that the decree of the
district court, as to the two hundred and seventy-five dollars,
~at be reversed, and in all other respecis affirmed.

This cause came on to be heard on the transcript of the re-
cord from the circuit court of the United States for the eastern
distrct of Louisiana, and was argued by counsel. on considera-
tion whereof, it 1s the opuuon of this coure that the decree of
the said district court as to the two hundred and seventy-five
dollars 1s erroneous and should be reversed, and that 1n all
other respects the said decree should be affirmed. whereupon,
it 15 ordered, adjudged and decreed by this court, that the de-
cree of the said district court in this cause; as to the balance
of iwo hundred and seventy-five dollars for hauling out the
steamboat, be, and the same 1s hereby reversed, and that the
said decree 1n all other respects be, and-the same 1s hereby
-affirmed, and it 1s further ordered, that each party pay his own
costs 1n this court,



